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Chapter 10

Non-Acceptance of the Commission’s Advice by the Government

_________________________________________________________________________________________
Disciplinary Proceedings under Rule 8 of All India Services (Discipline & Appeal) Rules, 1969 instituted against an Officer belonging to Indian Administrative Service

1.1
Disciplinary proceedings were instituted against an officer belonging to Indian Administrative Service, under Rule 8 of the All India Services (Discipline & Appeal) Rules, 1969 on the charges of various irregularities alleged to have been committed while working as Director of Backward Classes and Minorities and Director, Devaraj Urs Research Institute, Bangalore.  The Inquiry Officer who conducted the inquiry in this case held that out of 24 charges levelled against her, nine charges were not proved, four charges were partly proved and 11 charges were proved.  In September 2003, the State Government made a reference to the Commission in the case seeking their advice alongwith a tentative decision to impose the penalty of withholding of next two annual increments of the Charged Officer, with cumulative effect.  The Commission after taking into account the entire circumstances of the case observed that this was a case where the Member of Service (MOS) was an overactive person.  She had interpreted her role as the pursuer of the interest of backward classes & minorities beyond the limits delineated by the Government.  Sometimes, the MOS was in a hurry to implement, sometimes she was also under pressure from the Minister to implement the scheme without waiting for proper Government approval.  Notwithstanding her active interest in the subject the MOS was dealing with, it was a fact that she violated rules and regulations and showed disregard to the prescribed procedures and financial proprieties.  In the light of the above, the Commission considered that the ends of justice would be met in this case, if the penalty of reduction of pay by three stages for a period of three years in the time scale of pay with a further direction that the MOS would not earn increments during the period of such reduction and on expiry of such period, reduction would have the effect of postponing the future increments of pay of the MOS was imposed on the MOS.  Accordingly, advice of the Commission was communicated on May 20, 2004.

1.2
In February 2006, Government of Karnataka passed order closing the disciplinary proceedings against her stating that the Government in Social Welfare Department by its orders dated February 20, 2004, June 21, 2004 and August 17, 2004 ratified all her actions which relate to 11 charges held as proved by the Inquiry Officer.  It had also been stated that the matter had been examined in consultation with the concerned Administrative Department and the Law Department of the State and that in view of the post-facto ratifications of the actions of the AGO, no charges exist against the AGO and hence the disciplinary proceedings could be closed and passed order accordingly.

1.3
In this connection, it may be noted that it is a fact that a reference to the Commission is required to be made only when the State Government is of the view that imposition of any of the formal penalties is warranted.  However, it has to be differentiated from the situation where the advice of the Commission has already been conveyed to the authority concerned to impose a penalty and the State Government subsequently decided to drop the proceedings.  In the present case, it has been observed that if the State Government, after consideration of the fresh developments, was of the view that no charges exist against the AGO, the right course of action for the State Government was to make a reference to the Commission for consideration of the case afresh in view of the ratification of her actions along with orders of the Government in Social Welfare Department which had the effect of changing the decision of the State Government in the matter.  Instead the State Government passed an order on February 27, 2006 dropping the charges framed against the officer, in disagreement with the advice of the Commission to impose the penalty advised.  Further, the State Government did not refer the case to the Central Government as required under Rule 11 of the AIS (D&A) Rules, 1969 according to which when there is any difference of opinion between a State Government and the Commission on any matter covered by these rules, such matter shall be referred to the Central Government for its decision. 

1.4
Since the order passed by the State Government is not in accordance with the advice of the Commission, this has been treated as a case of non-acceptance of the Commission’s advice.

Action under Rule 9 of the CCS (Pension) Rules, 1972 against an Officer belonging to Indian Revenue Service

2.1
Disciplinary proceedings were instituted by the Ministry of Finance against an officer belonging to Indian Revenue Service under Rule 14 of the CCS (CCA) Rules, 1965, which was deemed to be under Rule 9 of the CCS (Pension) Rules, 1972 after his retirement on superannuation.  The charge framed against the Charged Officer was that he committed serious irregularities/ lapses in a number of cases, reflecting poorly on his motives, while functioning as   Income Tax Officer.  He was also found to have committed grave misconduct of connivance and collusion with the assessees in the matter of wrongful assumption of jurisdiction, manipulation of the records with the intention of creating evidence in favour of the assessees; completion of cases selected for scrutiny without any attempt at meaningful enquiries and in several cases, ignoring even the material on records and dropping of enquiries midway with a view to confer undue benefits upon the assessees.  In October 2003, the Ministry of Finance made a reference seeking advice of the Commission.  The Commission observed that after the receipt of the representation of the Charged Officer against the disagreement note, the scope of the charges appeared to have been narrowed by the Disciplinary Authority only to the following:

(a) The Charged Officer’s action in selecting cases for scrutiny does not confirm to the guidelines laid down by the Board from time to time; and

(b) The Charged Officer also appears to have been guilty of displaying a rather casual approach in completing scrutiny assessments.

2.2
As regards (a) above, the Commission observed that as the DCIT had approved the selection as well as the subsequent assessment, no impropriety appears to have been committed by the Charged Officer in selecting the cases.  As regards (b) above, the Commission observed that unless the specific charges made in the Article of Charge and the Statement of Imputations can be proved, they would necessarily have to be held as ‘not proved’.  The Commission observed that the Charged Officer had been held guilty of “displaying a rather casual approach in completing scrutiny assessments”.   The Commission also observed that it did not appear to be a lapse, which would warrant a cut in the Charged Officer’s pension.  Taking into account all relevant facts of the case, the Commission were also of the view that a warning letter should have sufficed.  In the light of their findings and after taking into account all other aspects relevant to the case, the Commission considered that the charges brought against the Charged Officer be dropped, since the lapses ultimately identified by the Disciplinary Authority did not appear to be grave enough to warrant a cut in pension.  Accordingly advice of the Commission was communicated to the Ministry on August 26, 2004.

2.3
In February 2005, a fresh reference was received from the Ministry seeking reconsideration of the advice tendered by the Commission saying that the advice of the Commission was not wholly acceptable.  It had been stated that the acts of omission and commission would amount to negligence and cannot be termed as faulty judgement in exercise of quasi judicial powers, or procedural omissions and that by the acts of omission and commission shown by the Charged Officer in failing to examine the issues, and completing the assessment without conducting any meaningful enquiries, the Charged Officer can be said to have acted with a view to confer undue benefit upon the assessee.  The Commission after taking into consideration all the facts and circumstances of the case observed that the Disciplinary Authority had not come out with any new fact/ logic/ contention warranting a review of the advice already tendered by the Commission.  As such, the Commission reiterated their earlier advice and the same was communicated to the Ministry on September 27, 2005.

2.4
In October 2006, Ministry of Finance passed an order in the case imposing a cut of 20% in pension for a period of three years on the Charged Officer in disagreement with the advice of the Commission.  

2.5
Since the order passed by the Ministry is not in accordance with the advice of the Commission, this has been treated as a case of non-acceptance of the Commission’s advice.

Disciplinary proceedings instituted against an Officer of Eastern Railway, Ministry of Railways

3.1
Disciplinary proceedings were instituted against an officer of Eastern Railway, Ministry of Railways on the charge that while working as DEN(4)/HWH in the year 1997-98 submitted para-wise remarks for filing affidavit in opposition of Contractor’s petition dated May 20, 1997 for the appointment of Sole Arbitrator under Arbitration Conciliation Act, 1996 to Central Government Advocate, Central Law Agency, Calcutta against seven acceptance letters wherein by giving para-wise comments, the Charged Officer allegedly admitted regarding execution of original and enhanced quantity of work against those seven contract agreements without verifying the official records.  It was further alleged that had the Charged Officer been careful, factual position could have revealed that such contracts had not at all been executed between Railway Administration and the said contractor and due to the above act of the Charged Officer, the Railways incurred a liability of Rs. 8,28,84,309/- by way of arbitration award in favour of the contractor.  Inquiries held into this case proved the charge partially.  However, the Disciplinary Authority disagreed with the findings of the Inquiry Officer and held the charge as fully proved.  The Minister of Railways on behalf of the President provisionally decided to impose on the Charged Officer the penalty of ‘Compulsory Retirement’.  In January 2003, a reference was made to the Commission seeking advice on the decision of the President.  The Commission after taking into consideration all the facts and circumstances of the case observed that the Charged Officer played a marginal role, in the preliminary stages of this matter, prior to the appointment of the Arbitrator by the Court and the casual attitude with which the case appeared to have been handled by the Headquarters of Eastern Railway and that the Charged Officer was going to retire that month (Date of retirement of Charged Officer was July 31, 2003).  The Commission were of considered opinion that the charges of carelessness against the Charged Officer should be dropped.  The Commission also observed that no action appears to have been taken by the Railways against any official at Eastern Railway Headquarters for the role played by them in this case.  Accordingly, advice of the Commission was communicated to the Ministry on July 3, 2003.

3.2
In July 2003, the Ministry made a fresh reference seeking reconsideration of the advice tendered by the Commission stating that Commission’s advice has been considered by the President i.e. Minister for Railways who is of the view that the charge levelled against the Charged Officer is proved and irregularity committed by the Charged Officer is very grave and as such do not warrant exoneration/ dropping of the charge as advised by the Commission.  On reconsideration, the Commission again noted that the Charged Officer played a marginal role in the entire case as he had admitted during the DE that he had not examined all the records minutely but had merely signed papers put up to him by his staff. This lapse, however, cannot be classified as gross misconduct warranting a cut in pension.  The Commission further observed that no new fact or evidence which had not been considered by the Commission was presented by the Ministry warranting a reconsideration of the Commission’s advice.  The Commission, therefore, reiterated their advice tendered earlier in the case.

3.3
In May 2006, the Ministry issued orders imposing the penalty of 10% cut in the monthly pension of Charged Officer for a period of two years in disagreement with the advice of the Commission.

3.4
Since the order passed by the Ministry is not in accordance with the advice of the Commission, this has been treated as a case of non-acceptance of the Commission’s advice.

Action under Rule 9 of the CCS (Pension) Rules, 1972, against an Officer belonging to Border Roads Organisation

4.1
Disciplinary proceedings were instituted against an officer belonging to Border Road Organisation, under Rule 14 of the CCS (CCA) Rules, 1965 by the Ministry of Road Transport & Highways, Border Roads Development Board on the charge that (I) he remained on unauthorised absence from January 23, 2000 to June 27, 2000 after expiry of the sanctioned leave and (II) he did not report for duty at the place of posting after availing normal joining time and continued to remain absent unauthorisedly without sufficient reasons.  Though charge sheet was received by him, he did not respond to it.  Inquiry was conducted ex-parte as he did not attend the proceedings.  Meanwhile, the Charged Officer retired from service and the proceedings were deemed to be continued under Rule 9 of the CCS (Pension) Rules, 1972.  In January, 2004 a reference in the case was received from the Ministry seeking advice of the Commission after following due procedures.  The Commission after taking into consideration all the facts and circumstances of the case observed, as regards Article I of the charge, that he did not join duty till June 28, 2000 despite innumerable letters and telegrams sent to him and that no documents were produced by the Charged Officer to establish the fact that he had indeed been ailing nor that he had sent any valid medical certificates to the authorities with his request for extension.  The Commission, therefore, held the charge as proved beyond doubt.  As regards Article II of the charge, the Commission observed that argument of the Charged Officer that it was unjustified on the part of the authorities not to have sanctioned his request for posting in Delhi to make arrangements for himself in preparation for his impending retirement, the Commission observed that the argument was not tenable.  The Charged Officer could have joined duty and explained to the authorities his difficulties, trying to persuade them to grant him a change of posting.  Instead, he chose to remain unauthorisedly absent not only from duty but from the hearings during the inquiry, thereby weakening his own case.  The Commission, therefore, held Article II of the charge as proved beyond doubt.  In the light of the above observations and findings and after taking into account all aspects relevant to the case, the Commission concluded that the charges established against the Charged Officer constitute grave misconduct on his part and the ends of justice would be met in this case if the monthly pension otherwise admissible to the Charged Officer and the gratuity be forfeited on a permanent basis.  Accordingly, advice of the Commission was communicated to the Ministry on June 17, 2004.

4.2
In February 2005, the Ministry made a fresh reference seeking reconsideration of the advice of the Commission communicated on June 17, 2004 stating that the penalty advised by Commission was too harsh on the plea (i) that the Charged Officer had three unmarried daughters and one unmarried son and that it would be difficult for him to find match for the daughters after retirement and (ii) that no pecuniary loss had occurred to the Government whereas the Charged Officer had lost on account of salary and other pensionary benefits.  After reconsideration, as regards the plea that the Charged Officer had three unmarried daughters and one unmarried son and that it would be difficult for him to find match for the daughters after retirement, the Commission observed that the Charged Officer had raised this point in his earlier representation dated March 21, 2002 which was examined in the Commission and that the observation made by the Disciplinary Authority that no doubt, to serve the nation/ government was the primary responsibility of uniformed forces, being a member of the family/society, he had his social/domestic responsibilities too, had no substance as that point was duly considered by the Commission, while tendering the advice.  As regards plea that no pecuniary loss had occurred to the Government whereas the Charged Officer had lost on account of salary and other pensionary benefits, the Commission observed that the argument was irrelevant in as much as the Disciplinary Authority himself had stated that being a member of uniformed force, the Charged Officer cannot be left of his responsibility in so far as discipline was concerned.  The Commission further observed that while seeking the reconsideration of the Commission’s earlier advice, the Ministry had not brought out any new material/ fact or evidence or any point of law, which might warrant the reconsideration by the Commission of its earlier advice.  Accordingly the Commission reiterated their earlier advice and communicated the same on May 31, 2005.

4.3
In March 2006, the Ministry passed an order, in disagreement with the advice of the Commission.  It was stated that the penalty advised by Commission was considered very harsh.  It was also stated that the Department of Personnel & Training had been consulted on quantum of penalty advised by the Commission and that after careful consideration of the Inquiry Report and DoPT advice, the President ordered the imposition of penalty of 10% cut in pension on a permanent basis on the Charged Officer.

4.4
Since the order passed by the Ministry is not in accordance with the advice of the Commission, this has been treated as a case of non-acceptance of the Commission’s advice.

Disciplinary proceedings instituted against an Officer belonging to Central Civil Service
5.1
Disciplinary proceedings were instituted against an officer belonging to Central Civil Service under Rule 11 of the Department of Space Employees’ (CCA) Rules, 1976 on the charge that he misappropriated one VHS VCR and two Wave Form Monitors valued at Rs.14,000/- and Rs.2,39,531/- respectively which were received by him in his capacity as the Stores Clerk.  The Inquiry Officer who inquired into the case held the charge as not proved.  However, the Disciplinary Authority disagreed with the report and held the charge as proved and referred the case to the Commission seeking advice along with a tentative conclusion that a minor penalty seemed to be justifiable.  The Commission after consideration of all the facts and circumstances of the case observed that the Charged Officer was transferred from DECU Sub Store in December 1993, whereas the CBI after the surprise check had reported about the missing of VHS VCR in July, 1995 i.e. 19 months after the date of his relieving.  It was also observed that there was no documentary evidence to prove that the Charged Officer was responsible for the loss of the VHS VCR.  In view of that the Commission held that Charged Officer cannot be held responsible for the missing of one VHS VCR.  Regarding not handing over the charge of the two Wave Form Monitors in question by the Charged Officer on his transfer, the Commission observed that the list of Stores material prepared jointly by the Charged Officer and the Store Clerk was not signed properly and therefore there was no proper handing over and taking over and that the two Wave Forms alleged to be missing and not included in the list was not correct because there was no balance with the Charged Officer as these were issued by him.  The Commission also noted that there was no proper locking system of stores and there was also no proper system of keeping duplicate key and maintenance of store record.  The Charged Officer was under orders of transfer from January, 1993 but relieved only in December, 1993 and the inquiry by the CBI was initiated in July, 1995.  The Commission held that it would be unfair to fix responsibility on the Charged Officer.  As regards maintenance of records, the Commission observed that no procedure for maintenance of the stores was being followed even prior to the joining of the Charged Officer and in the absence of making available the requisite stationery items to the Charged Officer, it was not possible for him to maintain the Stores properly.  In the light of findings as discussed above and after taking into account all other aspects relevant to the case, the Commission considered that the charges against the Charged Officer were not proved and he might be exonerated from the charge.  Accordingly, advice of the Commission was communicated on October 11, 2004.

5.2
In February 2005, a fresh reference was received from the Department of Space seeking reconsideration of the advice communicated earlier.  The Commission after taking into account all aspects relevant to the case observed that no new fact, evidence or point of law had been brought out by the Department of Space warranting reconsideration of the advice tendered earlier and reiterated their earlier advice of exoneration of the Charged Officer.  Accordingly reconsidered advice was communicated to the Department on July 5, 2005.

5.3
In May 2006, the Department of Space passed an order by order and in the name of the President imposing the penalty of ‘Censure’ on the Charged Officer, in disagreement with the advice of the Commission.  

5.4
Since the order passed by the Department is not in accordance with the advice of the Commission, this has been treated as a case of non-acceptance of the Commission’s advice.

Disciplinary proceedings instituted against an Officer belonging to Indian Administrative Service
6.1
Disciplinary proceedings were instituted against an officer belonging to Indian Administrative Service by the Ministry of Home Affairs on the charge that he, while functioning as Chairman and Managing Director, Delhi Scheduled Castes Financial and Development Corporation Ltd. (DSCFDCL), Delhi, acted with ulterior motive and ordered investments of Rs.11 crores, Rs.1.50 crores and Rs.3.75 crores separately with the Syndicate Bank under Portfolio Management Scheme ignoring the higher offer of the State Bank of India.  The Inquiry Officer who inquired into the case held the charge as partly proved.  The Disciplinary Authority disagreed with the findings of the Inquiry Officer and after following the necessary formalities referred the case to the Commission for advice along with a tentative decision to impose one of the minor penalties on the Member of Service (MOS).  The Commission after taking into account all the facts and circumstances of the case observed that the MOS had acted beyond his authority and power in as much as that he invested the Corporation’s fund to the tune of Rs.16.25 crores in a speculative Portfolio Management Scheme for which he was not empowered.  In the process, the Corporation suffered financial loss.  The Commission, therefore, held that ends for justice would be met in this case if the pay of the MOS was reduced by three stages in the time scale of pay for a period of one year with cumulative effect.  Accordingly advice of the Commission was communicated to the Ministry on July 20, 2005.

6.2
In September 2005, the Ministry made a fresh reference seeking reconsideration of the advice of the Commission tendered earlier stating that the Disciplinary Authority was tentatively of the view that ends of justice would be met in this case if the minor penalty of reduction of pay by three stages without cumulative effect was imposed on the MOS.  The Commission after reconsideration observed that the MOS had acted beyond his authority as a result of which the Corporation suffered a financial loss and that the Disciplinary Authority had not been able to come out with any new fact, legal point or patent error leading to miscarriage of justice in this case, which might warrant reconsideration of the advice already tendered by the Commission.  As such, the Commission reiterated their earlier advice.  Accordingly, reconsidered advice of the Commission was communicated to the Ministry on January 20, 2006.

6.3
In August 2006, the Ministry of Home Affairs passed order imposing the penalty of reduction of pay by three stages in the time scale of pay for a period of one year without cumulative effect on the MOS, in disagreement with the advice of the Commission stating that imposition of major penalty as advised by the Commission would not be commensurate with the charge proved against him.  

6.4
Since the order passed by the Ministry is not in accordance with the advice of the Commission, this has been treated as a case of non-acceptance of the Commission’s advice.

Disciplinary proceedings instituted against an Officer belonging to Ministry of Defence
7.1
Disciplinary proceedings were instituted against an officer belonging to Ministry of Defence for major penalty which was deemed to be the proceedings under Rule 9 (2) (a) of the CCS (Pension) Rules, 1972 on his retirement on April 30, 1998 on the charges (I) that he failed to discharge his duties, which led to authorization of payment against 10 fraudulent claims to a firm to the tune of Rs.2.23 crores approximately and failed to take all possible steps to ensure the integrity and devotion to duty of all Government servants under his control and authority; (II) that he failed to detect (i) the fraudulent floating of the claims against fake sanctions purported to have been issued by Ministry of Defence; (ii) the contingent bill have not been preferred by the officers of DGOS authorised to do so and (iii) the appropriate procurement procedure relevant to the value of the stores procured has not been followed; (III) that he authorised the payments of 10 fraudulent claims to the tune of Rs.2.23 crores approximately in an irregular manner and (IV) that he authorized the payments of 10 fraudulent claims to the tune of Rs.2.23 crores approximately with haste, without reasonable care and caution.  The Ministry made a reference in the matter seeking advice of the Commission.  The Commission, after taking into account all the facts and circumstances of the case held that the charges were proved and recommended a penalty of 50% cut in pension on permanent basis and further 50% cut in gratuity admissible to the Charged Officer.  The advice of the Commission was communicated on March 21, 2001.  The Department after receipt of the advice of the Commission passed order in accordance with the advice of the Commission.  The Charged Officer filed a case in the Hon’ble Central Administrative Tribunal (CAT) against the penalty order on the plea that he had been found guilty of violating provisions of Rule 3(1)(i) which amounts to lack of integrity which was not alleged in the Charge Sheet.  

7.2
The Hon’ble CAT quashed the impugned order on the ground that extraneous consideration, that the Charged Officer had been found guilty of violating Rule 3(1)(i) i.e. lack of integrity, had crept in, while issuing the penalty order.  The Tribunal directed that the Disciplinary Authority might pick up the loose threads and if so advised, pass a fresh order since violation of Rule 3(1)(i) of the Conduct Rules is not a part of the charge and pass any other order with respect to other charges stated to have been proved.

7.3
In May 2003, the Ministry made a reference to the Commission to consider the review of the advice in totality in the light of the CAT’s judgement dated March 7, 2003 so that a final decision is taken by the Disciplinary Authority.  The Commission observed that while examining the case initially itself all relevant facts were taken into account to arrive at a suitable penalty for advice and keeping in view the gravity of the allegations established against the Charged Officer the penalty of 50% cut in pension and further 50% cut in gratuity admissible to him on permanent basis was recommended.  Since no new fact, evidence or any law had been brought to the notice of the Commission, there seemed to be no ground for the Commission to revise their earlier advice regarding the penalty advised in the instant case.  Accordingly advice of the Commission was communicated on July 25, 2003.

7.4
In January 2004, the Ministry passed an order, in disagreement with the advice of the Commission to impose the penalty of 20% cut in pension for five years and 20% cut in gratuity on the Charged Officer.

7.5
Since the order passed by the Ministry is not in accordance with the advice of the Commission, this has been treated as a case of non-acceptance of the Commission’s advice.

Disciplinary proceedings instituted against an Officer belonging to IRAS

8.1
Disciplinary proceedings were instituted against an officer belonging to IRAS under Rule 9 of the Railway Servants (D&A) Rules, 1968 on the charge that he demanded and accepted bribe from a General Fitter for releasing his salary.  Brief facts of the case are that based on a complaint lodged by a General Fitter alleging that the Charged Officer had demanded a bribe of Rs.200/- for releasing his salary bill, a trap was laid in his office chamber and he was caught red handed for demanding and accepting a bribe of Rs.200/- as alleged gratification for releasing the salary bill of the General Fitter.  Disciplinary proceedings for a major penalty were initiated by the Ministry of Railways.  In June 2004, the case was received from the Ministry seeking advice of the Commission after following due procedures, alongwith a tentative decision to impose a stiff major penalty.  The Commission after taking into consideration all the facts and circumstances of the case observed that during the trap proceedings the chemically treated and marked currency notes of the amount of Rs.200/- were found on the top of the Charged Officer’s table and hand wash test of the Charged Officer confirmed that he had handled these notes.  It was also observed that the Inquiry Officer had noted that the complainant was stated to have paid Rs.2,000/- to the Charged Officer as against his demand of Rs.3,000/- for arranging his transfer and that the Charged Officer had reminded him for the balance of Rs.1,000/- and according to the complainant, it had been agreed between the Charged Officer and him that the balance of Rs.1,000/- shall be paid to the Charged Officer in installments of Rs.200/-.  It therefore, followed that there would not have been any need for the Charged Officer to make a demand again.   He would have been expecting the amount.  The Commission also observed that the allegation that the Charged Officer had demanded bribe from complainant for arranging his transfer did seem to have some basis on the basis of his statement that the Charged Officer had helped him in arranging his transfer on consideration of some money.  On the basis of the analysis of the case and in terms of evidence/ depositions adduced during the inquiry, the Commission observed that the charge that the Charged Officer had demanded and had accepted the bribe was proved and considered that the ends of justice would be met in this case if the penalty of ‘Dismissal from service’ is imposed on the CO.  Accordingly, advice of the Commission was communicated to the Ministry on February 8, 2005.

8.2
In April 2005, a fresh reference was received from the Ministry of Railways seeking reconsideration of the advice tendered stating that the charge of demand and acceptance of bribe of Rs.200/- against the Charged Officer was not conclusively proved though there was preponderance of probability that there might have been demand and acceptance of bribe.  The Commission, on reconsideration, observed that the Disciplinary Authority had not brought out any new fact, evidence or point of law warranting the reconsideration of the advice tendered earlier in the case and the points raised by the Disciplinary Authority had already been considered by the Commission while tendering their advice.  Accordingly, the Commission reiterated their earlier advice and communicated the same on August 18, 2005.

8.3
In August 2006, the Ministry passed an order imposing the penalty of Compulsory retirement, in disagreement with the advice of the Commission. Since the order passed by the Ministry is not in accordance with the advice of the Commission, this has been treated as a case of non-acceptance of the Commission’s advice.

Recruitment to the post of Secretary (Law), Government of Pondicherry

9.1
A requisition dated February 10, 2001 for recruitment to the post of Secretary (Law) in Government of Pondicherry in the pay scale of Rs.14,300-18,300/- was received from the Government of Pondicherry. The Commission completed the recruitment action and recommended a candidate for appointment to the post on November 14, 2003. But the offer of appointment could not be issued by the Government of Pondicherry to the recommended candidate due to interim injunction / interim order in a bunch of writ petitions filed from time to time by an ineligible candidate who was ordered to be interviewed by the Hon’ble High Court of Judicature at Madras but chose not to appear for interview. In W.P. No.15153 of 2005, the third in the series of W.Ps filed in the court, the petitioner had prayed inter-alia for quashing the Commission’s Advertisement/ Selection for the post and conducting the interviews afresh. The Government of Pondicherry, in consultation with the Commission, filed a counter reply vehemently denying the averments made by the petitioner and justifying the fixation of shortlisting criteria adopted by the Commission which had already been upheld by the Hon’ble Bench while dismissing the petitioner’s appeal in W.A. No.3914 of 2003 in accordance with the earlier precedent by the Hon’ble Supreme Court. It was also submitted to the Hon’ble Court that the petitioner’s preference of writ petition was vexatious, frivolous and an attempt to thwart the appointment of Secretary (Law) pending over a number of years. Accordingly, it was prayed before the Hon’ble High Court of Judicature at Madras to dismiss the writ petition and impose exemplary cost to the petitioner.

2.
However, during the hearing of the case subsequently, Government of Pondicherry suddenly submitted an affidavit in the Hon’ble High Court that the Government was not interested in giving effect to the select list issued by the Commission. The Government of Pondicherry was requested vide Commission’s letter dated April 13, 2006 and subsequent reminders dated May 11, 2006 and August 10, 2006 to the Chief Secretary, Government of Pondicherry to intimate the circumstances/ reasons that led them to file the said affidavit while the W.P. No.15153/05 was termed to be having no merit and the Court was prayed to dismiss the same in the counter reply filed by them. A copy each of the said letters, was  also endorsed to the Secretary, Ministry of Home Affairs, Government of India. No reply  explaining the reasons/ circumstances was received from either the Government of Pondicherry or the Ministry of Home Affairs.

3.
Since the Government of Pondicherry has not yet issued the offer of appointment to the recommended candidate, the Commission have decided to treat this case as a case of non-acceptance of the Commission’s advice.

Promotion in the Supertime Grade of General Duty Sub-Cadre Of Central Health Service (Group ‘A’ Post in the pay scale of Rs.18,400-500-22,400/-) in the Ministry of Health & Family Welfare (Department of Health)

10.1
A proposal was received from the Ministry of Health & Family Welfare to consider promotion to the Supertime Grade of General Duty Sub-cadre of Central Health Service (Group `A’ post in the pay scale of Rs.18,400-500-22,400/-) in the Ministry of Health & Family Welfare (Department of Health), pertaining to the year 2004-05.  The Departmental Promotion Committee met on December 1, 2005 to consider 74 eligible officers and recommended 35 officers (plus three in the extended panel) against as many vacancies for the year 2004-05.  The Ministry of Health & Family Welfare, however, did not promote one of the officers who was empanelled by the Departmental Promotion Committee (DPC).  It was reported by the Ministry that the Appointments Committee of the Cabinet considered the recommendations of the DPC for promotion of the said officer but considered the officer `Unfit’ for promotion to the Supertime Grade in the General Duty Sub-cadre of the Central Health Service on account of the minor penalty of ‘Censure’ imposed on the officer on 19th August, 2004.  The Commission decided to consider this as a case of non-acceptance of the Commission’s advice’.

Selection of an Officer for appointment to the post of Commissioner of Railway Safety (CRS) in the pay scale of Rs.22,400-24,500/- under the Ministry of Civil Aviation on absorption basis

11.1
A proposal for selection of an officer for appointment on absorption basis to the post of Commissioner of Railway Safety (CRS), in the pay scale of Rs.22,400-24,500/- was received from the Ministry of Civil Aviation.  The statutory Railway Inspectorate Service (Chief Commissioner of Railway Safety and Commissioners of Railway Safety) Recruitment Rules, 2000 provide that  method of recruitment to the post of  Commissioner of Railway Safety would be absorption  and officers of  Indian Railway Service of Engineers holding analogous post on regular basis or with five years regular service in posts in the scale of Rs.18,400-22,400/- would be eligible for consideration for selection.  The Rules also provide that consultation with the Commission is necessary while making selection to the post.  The Ministry of Railways accordingly circulated the vacancy vide Vacancy Notice No.126 dated June 16, 2004 for sponsoring the names of volunteers with their bio-data within 60 days.  Having no response to this Vacancy Notice,  Ministry of Railways re-circulated the vacancy vide vacancy Notice No.209(R) dated September 8, 2004 and received  application from only one candidate.  The applicant is a Member of the Indian Railway Service of Engineers and is holding the post  in the Senior Administrative Grade in the pay scale of Rs.18,400-22,400/- since October 27, 1999.   He was assessed as eligible both by the Ministry of Civil Aviation and the Commission for consideration for appointment to the post as he fulfilled the requirements of the statutory Recruitment Rules.  

11.2
A meeting of Selection Committee was accordingly held on June 7, 2005 to consider suitability of the applicant for appointment to the post of Commissioner of Railway Safety, on the basis of his available ACRs and bio-data.  The meeting was chaired by a Member of the Commission and was also attended by the  Chief Commissioner of Railway Safety, Ministry of Civil Aviation, Lucknow.  The Selection Committee found him suitable for appointment to the post of Commissioner of Railway Safety and accordingly recommended him for such appointment.  A letter to this effect was sent to the Ministry of Civil Aviation by the Office of the Commission on June 16, 2005.  

11.3
The Ministry of Civil Aviation, had however, intimated vide their letter dated August 3, 2006 that the Appointments Committee of the Cabinet has not approved the recommendations of the Selection Committee to appoint him as Commissioner of Railway Safety on the grounds that he was too junior for appointment to the post which is in the level of Additional Secretary to the Government of India, as he is from the 1981 batch of IRSE.    

11.4
The Commission feel that non-acceptance of the advice of the duly constituted Selection Committee by the Government  is in violation of the statutory Recruitment Rules particularly when the candidate meets all requirement of the Recruitment Rules.  The Commission has, therefore, considered this as a case of non-acceptance of their advice.  

Promotion to the post of Chief Engineer (Civil) in the pay scale of Rs.18,400-22,400/- In CPWD, Directorate General of Works, Ministry of Urban Development

12.1
A proposal for convening a Department Promotion Committee (DPC) for promotion to the grade of Chief Engineer (Civil) in the pay scale of Rs.18,400-22,400/- in the Directorate General of Works, CPWD, Ministry of Urban Development against the vacancies for the year 2005-06 was received from the Ministry of Urban Development.

12.2
The DPC guidelines issued by the Department of Personnel & Training (DoP&T) in Office Memorandum No.22011/5/86-Estt(D) dated April 10, 1989, inter-alia provides that in respect of posts, which are in the level of Rs.12,000-16,500/- and above, the bench mark should be ‘Very Good’.  The DoP&T O.M. dated February 8, 2002 provides that the DPC shall grade officers as ‘Fit’ or ‘Unfit’ with reference to the bench mark of ‘Very Good’.  Only those officers who are graded as ‘Fit’ shall be included in the select panel prepared by the DPC in order of their inter-se seniority in the feeder grade.  There shall be no supersession in promotion among those who are found ‘Fit’ by the DPC in terms of the aforesaid prescribed bench mark of ‘Very Good’.

12.3
Para 13 of the DoP&T O.M. dated April 10, 1989 provides that an officer whose increments have been withheld or who has been reduced to a lower stage in the time scale cannot be considered on that account to be ineligible for promotion to the higher grade as the specific penalty of withholding promotion has not been imposed on him.  The suitability of the officers for promotion should be assessed by the DPC as and when occasions arise for such assessment.  In assessing the suitability, the DPC will take into account the circumstances leading to the imposition of the penalty and decide whether in the light of the general service record of the officers and the facts of imposition of penalty, he should be considered suitable for promotion.  However, even where the DPC considers that despite the penalty, the officer is suitable for promotion, the officer should not be actually promoted during the currency of the penalty.  The Government of India further decided that a Government servant who is found ‘Fit’ for promotion by the DPC held after the imposition of penalty need not be considered again for promotion by the subsequent DPCs merely because he could not be promoted during the life of panel due to currency of penalty.  After the expiry of period of penalty, the official concerned will be promoted from the same panel in which he was originally empanelled.  On his promotion, his pay and seniority in the higher post will be fixed according to his position in the panel from which he is promoted.  But the monetary benefits in the higher post will be admissible only from the date of actual promotion.

12.4
The Directorate General of Works (CPWD) had intimated that one officer in the grade of SE(Civil) had been imposed a penalty of reduction to a lower stage in the time scale of pay for a period of two years without cumulative effect and without affecting his pension in a disciplinary case vide order dated September 9, 2004.  The Department also intimated that another officer was censured vide order dated June 3, 2002.  The DPC which met on February 24, 2006 considered 16 officers who comprised the zone of consideration for six vacancies pertaining to the year 2005-06 including the officers on whom the aforesaid penalties had been imposed and assess each of them objectively on the basis of the service records and with particular reference to the confidential reports for the last five years, i.e., from 1999-2000 to 2003-04 in terms of DoP&T O.M. No.22011/9/98-Estt(D) dated September 8, 1998 read with subsection of O.M. dated June 16, 2000 and after carefully taking into account the circumstances leading to the imposition of the penalty on the officers, recommended a panel of six officers including the two officers who had been penalised.  Three officers were recommended in the extended panel as the two officers in the main panel and one officer in the extended panel had retired/ were to retire during the vacancy year and were not available for promotion.

12.5
Directorate General of Works, CPWD intimated that the Appointments Committee of the Cabinet (ACC) had not approved the names of two officers for promotion as the ACC has not considered one officer suitable for empanelment for promotion on the basis of overall assessment of the service records including the penalty imposed on him on September 9, 2004.  The ACC had also not approved the empanelment of the second officer on an overall assessment of the service records including the penalty of ‘Censure’ imposed on him on June 3, 2002.  

12.6
Promotion orders issued by the Directorate General of Works (CPWD), Ministry of Urban Development are thus not in accordance with the recommendations of the duly constituted DPC.  The Commission feel that this is a violation of the instructions/ guidelines issued by the Government itself issued by the Department of Personnel & Training.  The Commission, therefore, consider this as a case of non-acceptance of their advice.

Promotion to the post of Additional Director General, Ordnance Factories/ Member, Ordnance Factory Board under the Ministry of Defence (Pay scale of Rs. 24,050-26,000)

13.1
A proposal for convening a Department Promotion Committee (DPC) for promotion to the post of Additional Director General, Ordnance Factories/ Member, Ordnance Factory Board, for one vacancy pertaining to the year 2006-07 was received from the Ministry of Defence.  The proposal was in pursuance of the statutory Indian Ordnance Factories Service (Group 'A') Recruitment Rules, 2002, which, inter-alia provide that the posts of Additional DGOF/ Member, OFB would be filled 100% by promotion of the feeder grade officers.  The DPC was accordingly held on June 14, 2006 under the Chairmanship of a Member of the Commission. The Secretary, Department of Defence Production & Supplies, Ministry of Defence and the Director General Ordnance Factories/ Chairman, OFB deliberated in the meeting as departmental members of the DPC, as prescribed in Recruitment Rules. The DPC accordingly recommended an officer for promotion.  The recommendations of the DPC were made available to the Ministry of Defence on the date of meeting itself.

13.2
The Ministry, however, intimated this office in letter dated August 2, 2006 that it had been decided to fill up the post of Additional DGOF/ Member, OFB, for which the DPC was held on June 14, 2006 by deputation from various Central Accounts Services and as such the officer recommended by the DPC was not being promoted. It was also informed that steps were being taken to amend the Recruitment Rules accordingly. The Ministry was advised by the Commission that any amendment to Recruitment Rules is prospective unless specifically given retrospective effect after following the prescribed procedure and in case the proposed amendment takes effect prospectively, the method of deputation can be invoked only after the amended Recruitment Rules are notified; and in that situation it would not be proper to withhold promotion of the officer recommended by the DPC. The Ministry was accordingly requested to re-examine the issue.  The Ministry, however, reiterated their earlier stand in letters dated January 25 and February 6, 2007 not to implement the recommendations of the DPC due to the decision already taken.

13.3
The Commission feel that non-promotion of the officer recommended by the duly constituted DPC by the Ministry of Defence is a violation of the statutory Recruitment Rules.  The Commission, therefore, consider this as a case of non-acceptance of their advice. 

Promotion to the Post of Chief Commissioner of Income Tax (Pay Scale Rs. 22,400-24,500) in Central Board of Direct Taxes, Department of Revenue, Ministry Of Finance 

14.1
A proposal for convening a Departmental Promotion Committee for promotion to the grade of Chief Commissioner of Income Tax in the scale of pay of Rs. 22,400-24,500/- in the Central Board of Direct Taxes against the supplementary vacancies for the year 2004-05 and regular vacancies for the year 2005-06 was received from the Department of Revenue.

14.2
The DPC guidelines issued by the Department of Personnel & Training O.M. No. 22011/5/86-Estt(D) dated April 10, 1989 inter alia, provide that in respect of posts which are in the level of Rs. 12,000-16,500 and above, the bench mark should be ‘Very Good’.  The DoP&T O.M. dated February 8, 2002 provides that the DPC shall grade the officers as ‘Fit’ or ‘Unfit’ with reference to the benchmark of ‘Very Good’.  Only those officers who are graded as Fit shall be included in the select panel prepared by the DPC in the order of their inter se seniority in the feeder grade.  There shall be no supersession in promotion among those who are found ‘Fit’ by the DPC in terms of the aforesaid prescribed benchmark of ‘Very Good’.

14.3
The Department of Personnel & Training has issued detailed guidelines on DPC vide O.M. No.22011/5/86-Estt(2) dated April 10, April, 1989.  Para 13 of the said O.M. stipulates “that an officer whose increments have been withheld or who has been reduced to a lower stage in the time scale cannot be considered on that account to be ineligible for promotion to the higher grade as the specific penalty of withholding promotion has not been imposed on him.  The suitability of the officers for promotion should be assessed by the DPC as and when occasions arise for such assessment.  In assessing the suitability, the DPC will take into account the circumstances leading to the imposition of the penalty and decide whether in the light of the general service record of the officers and the facts of imposition of penalty, he should be considered suitable for promotion.  However, even where the DPC considers that despite the penalty, the officer is suitable for promotion, the officer should not be actually promoted during the currency of the penalty.”  

14.4
The Government of India further decided that a government servant who is found ‘Fit’ for promotion by the DPC held after the imposition of penalty need not be considered again for promotion by the subsequent DPCs merely because he could not be promoted during the life of panel due to currency of penalty. After the expiry of period of penalty, the official concerned will be promoted from the same panel in which he was originally empanelled.  On his promotion, his pay and seniority in the higher post will be fixed according to his position in the panel from which he is promoted.  But the monetary benefits in the higher post will be admissible only from the date of actual promotion.

14.5
The Department of Revenue had intimated that one officer in the feeder grade had been imposed a penalty of reduction to three stages in the time scale of pay in a disciplinary case vide order dated October 7, 2004.  The DPC which met on November 25, 2005 considered 16 officers who comprised the zone of consideration for six supplementary vacancies pertaining to the year 2004-05 including the officer on whom the aforesaid penalty had been imposed and assessed them objectively on the basis of the service records and with particular reference to the confidential reports for the five years,i.e., from 1998-99 to 2002-03 in terms of the DOP&T OM No. 22011/9/98-Estt.(D) dated September 8, 1998 read with subsection of O.M. dated June 16, 2000.  The DPC after taking into account the gravity of changes and circumstances leading to the imposition of the penalty on the officer and guidelines on DPC as issued by the Department of Personnel & Training recommended a panel of six officers including the officer on whom the penalty had been imposed.

14.6
The Department of Revenue intimated that the ACC had not approved the name of the officer on whom penalty was imposed, for promotion due to currency of penalty period which is to expire on July 25, 2007.

14.7
Promotion orders issued by the Department of Revenue are thus not in accordance with the recommendations of the duly constituted Departmental Promotion Committee.  The Commission consider that this is a violation of the instructions/ guidelines issued by the Government itself in the Department of Personnel and Training. The Commission, therefore, treat this as a case of non-acceptance of their advice.
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