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	Non-Acceptance of Commission’s Advice 

by the Government    


10.1
In terms of Article 323 of the Constitution, cases in respect of which the Commission’s advice was not accepted by the Government, are required to be reported to Parliament.  During 2004-05, the Government did not accept the advice of the Commission in respect of 12 cases as stated below.

Action under Rule 9 of the CCS (Pension) Rules, 1972 against an officer belonging to ITS

10.2.1
In March, 1999 advice of the Commission was sought by the Ministry of Communications, with a tentative decision of the President to impose suitable cut in pension, on the disciplinary proceedings instituted against an officer belonging to ITS under Rule 14 of the CCS (CCA) Rules, 1965 on a charge with the elements that (a) he passed orders for purchase of 27,000 Nos. of EPBTs from different firms at the rate of Rs.630/- per EPBT when the system of decentralized procurement of EPBTs was not in force, (b) placed orders at a much higher rate than the rate approved by Department of Telecom at which centralized procurement was being undertaken (Rs.474/- per EPBT) leading to loss of Rs.42,70,239/- to the Deparatment, (c) exceeded financial powers in making the purchase of EPBTs and (d) showed undue favour to a firm by entertaining a claim for Central Excise of an amount of Rs.3,93,750/- even when the said firm was not a manufacturer of EPBTs and was not itself liable to the payment of Central Excise Duty and was hence ineligible to claim the said amount.  Since Charged Officer retired from service after attaining the age of superannuation on 30.4.1997 the proceedings were deemed to be under Rule 9 of the CCS (Pension) Rules, 1972.  The Commission after careful consideration of all the facts and circumstances of the case observed the following:

10.2.2
As regards element (a) above, the Commission observed that the Charged Officer in his over enthusiasm to meet targets and to get on with the job, exceeded his jurisdiction, and in the process made a costly mistake.  In case the EPBTs supplied by DoT were not sufficient to meet the increased requirements of the Circle he should have approached the DoT for supply of additional EPBTs or sought their approval to make local purchases, instead of placing orders exceeding his jurisdiction.  As regards element     (b) above, the Commission observed that the relevant purchase file wherein the proposal to procure 27,000 EPBTs were processed and approved by the Charged Officer was not available to assess the background of procuring EPBTs and that it has not been possible to comment whether purchase orders were placed at a rate higher than the one approved by DoT and the extent of loss suffered by the Department on this account due non availability of relevant records.  As regards element (c) above, the Commission observed that the Charged Officer being an experienced officer of Joint Secretary level should have taken care to follow the prescribed limits and seek approval of DoT if it was essential in public interest instead of exceeding the set financial limits and rashly burdening Government with a very high order of unnecessary expenditure.  As regard the element (d) above, the Commission observed that in the absence of relevant documents on records, it was difficult to comment whether Central Excise Duty was payable to the firm who were only the authorised dealer and not the manufacturer of EPBTs.  In view of the above, the Commission concluded that elements (a) and (c) of the charge are established and the Charged Officer beyond doubt, and elements (b) and (d) of the charge are not clearly established in the absence of relevant records and that ends of justice would be met if 25% of the monthly pension otherwise admissible to the Charged Officer was withheld for a period of three years.  Accordingly advice of the Commission was communicated to the Ministry on December 7, 1999.

10.2.3
In June, 2000 a fresh reference was received from the Ministry of Communications seeking reconsideration of the advice of the Commission on the ground that CVC’s advice had been in favour of a penalty of forfeiture of pension and all other terminal benefits and that they had reiterated the same on a further reference made to them for reconsideration and that the Hon’ble Minister had accepted the reiterated advice of the CVC.  The Commission after reconsideration observed that they have already considered the case while tendering their advice on the earlier occasion and the Ministry while requesting the Commission to reconsider their earlier advice had brought out no new facts or point of law.  The Commission, therefore, reiterated their earlier advice.  Accordingly advice was communicated to the Ministry on September 12, 2000.

10.2.4
In September, 2002 the Ministry of Communications passed an order in this case imposing forfeiture of pension and all other terminal benefits on the Charged Officer, in disagreement with the advice of the Commission.  It had been stated therein that after considering the circumstances in totality and on an objective assessment of the entire case, the President accepted the findings of the Inquiry Authority and did not accept the advice of UPSC in respect of elements of charge (b) and (d) tendered vide our advice letters and held the charged officer guilty of grave misconduct.  

10.2.5
Since the order passed by the Government is not in accordance with the advice of the Commission, this has been treated as a case of non-acceptance of the Commission’s advice.

Disciplinary proceedings were instituted against an officer belonging to Indian Administrative Service

10.3.1
Disciplinary proceedings were instituted against an officer belonging to Indian Administrative Service under Rule 8 of the AIS (D&A) Rules, 1969, by the Government of Gujarat on the charge of assaulting his Personal Secretary.  After the departmental inquiry, the Inquiry Authority held that the said incident did take place and held the charge as proved against him.  The State Government in agreement with the inquiry officer took a tentative decision to impose the penalty of ‘Censure’ and referred the case to the Commission for advice.  The Commission on consideration of the case observed that there were procedural deficiencies in the conduct of the inquiry that no systematic procedure for recording daily proceedings during the inquiry was followed; that numerous objections and irregularities pointed out by the Charged Officer have not been recorded and that except for the hearing on very first day the inquiry officer discontinued from the next hearing onwards the system of writing proceedings without any notice to or discussion with or confirmation from the Charged Officer and the P.O.  Commission after consideration of the above procedural lapse advised the State Government to hold de-novo inquiry on May 22, 2002.  The State Government vide their order dated June 20, 2002 ordered a de-novo inquiry.  The MOS submitted a representation dated July 6, 2002, in order to avoid delay in view of his impending retirement on August 31, 2002 and agreed for the proposed penalty of ‘Censure’.    The State Government considered the request of the MOS and referred the case to the Commission for advice on July 22, 2002 as in the opinion of the State Government ‘Censure’ is the only penalty that could have been imposed on the MOS in respect of the charge framed and proved against the MOS.  However, the Commission returned the case records on August 23, 2002 to complete the de-novo inquiry and in the opinion of the Commission, it was not permissible to dispense with the de-novo inquiry and impose a minor penalty of ‘Censure’ as proposed by the State Government.  The MOS retired on August 31, 2002.  Thereafter, the proceeding was deemed to be under AIS (DCRB) Rules, 1958 and the earlier tentative decision to impose the penalty of ‘Censure’ became not implementable.    On November 14, 2002 the State Government made a reference to the Commission after examining the case under AIS (DCRB) Rules, 1958.  They were of the view that had he been in service, the only penalty, which could have been imposed, was ‘Censure’ and that, this was not a fit case for reducing the pension of the MOS.  The State Government therefore requested the Commission to accord its approval for dropping the proceedings. In the meanwhile the Hon’ble Central Administrative Tribunal, Ahmedabad Bench vide order dated November 26, 2002 directed the respondents not to proceed with the de-novo inquiry against the applicant till the next date.   Since the case was sub-judice, the State Government was requested by the Commission on May 8, 2003, in case the Hon’ble Tribunal had vacated their stay for conducting de-novo inquiry, to conduct the same and after doing so and after completing the requisite formalities under the Rules, make a fresh reference to the Commission alongwith all the documents and a copy of the judgement of the Tribunal to the Commission for their consideration.  

10.3.2
On August 12, 2003 the Tribunal set aside the order dated June 20, 2002 passed by the State Government and directed the competent authority to act and pass appropriate order on the basis of the earlier disciplinary proceedings.  On September 17, 2003 the State Government made a fresh reference seeking advice of the Commission in view of the above judgement.

10.3.3
On consideration, the Commission observed that once the case was referred to the Commission for advice and the Commission had given its considered advice to conduct a de-novo enquiry and if there were any court orders to the contrary, then it was incumbent on the part of the State Government to further consult the Commission on the future course of action before taking any final decision.  In view of the above, the Commission advised the State Government on November 19, 2003 to file appeal against the order of the CAT as the Commission considered that a detailed enquiry would meet the ends of the justice considering the prima-facie circumstances of the case.  In December, 2003 the State Government referred the case to the Central Government for peremptory orders with their opinion as was intimated to the Commission earlier.  

10.3.4
The DOP&T was of the view that even if a de-novo inquiry for removal of the procedural lacunae was conducted in this case, and the misconduct alleged against the MOS was held as proved by the Inquiry Officer/ Disciplinary Authority, considering the misconduct alleged against him, the penalty of cut in pension might not be warranted in the case as the said penalty could be imposed on a Charged Officer (who has retired from service) for the proven grave misconduct and that in this case, prima-facie, it appeared from the case documents that the misconduct of the MOS might not be termed as “grave” as to warrant a penalty of cut in pension.  In view of this, the Competent Authority under the Central Government decided to accept the recommendation of the State Government not to file an Appeal/ Writ Petition in the High Court of Gujarat against the said order of the CAT.  The Central Government, therefore, requested the State Government to issue an order, in pursuance of decision of the Competent Authority under the Central Government, dropping the disciplinary proceedings against the MOS.   

10.3.5
In March, 2004 the Govt. of Gujarat passed order in this case dropping the proceedings against the MOS, in pursuance of the observations and decision of the Central Government. 

10.3.6
On consideration of the whole developments in this case, the Commission felt that the State Government should have consulted the Commission regarding the final decision on the basis of decision taken by the Competent Authority in Government of India and that it was a case of not following the advice of the Commission to conduct de-novo inquiry and also file an appeal against the order of the Hon’ble CAT.  In view of the above, this has been treated as a case of non-acceptance of the Commission’s advice.

Disciplinary proceedings instituted against an officer belonging to Central Health Service

10.4.1
Advice of the Commission was sought by the Ministry of Health and Family Welfare on the disciplinary proceedings instituted against an officer belonging to Central Health Service.  The Articles of charge were, briefly, that (i) he recorded a false/ misleading note justifying free treatment being given by a CT Scan Centre and availability of indoor facility with the Centre for issue of Customs Duty Exemption Certificate (CDEC) to the firm, (ii) he visited Jodhpur to verify the existence of the Centre and recorded a false note that part of the hospital is functional with 29 beds out of which 6 beds had been kept for poor patients, and (iii) during his above official visit he accepted the hospitality of the CT Scan Centre.  

10.4.2
On consideration of all the facts and circumstances of the charge, the Commission observed that though Article I and II of the charge were technically proved, it was a case of mix-up of two separate units of CT Scan Centre and Hospital for which the State Government had not made any distinction while forwarding the revised application.  As regards Article III of the charge, the Commission was of the view that there was nothing wrong on the part of the Charged Officer to request a doctor of CT Scan Centre to arrange accommodation for him for one day at Jodhpur for which the payment had been made by the Charged Officer, which could not be disproved by the Disciplinary Authority, and agreed to by the Inquiry Officer and as such the charge was held not proved.  The Commission, therefore, considered that the ends of justice would be met in this case if the penalty of ‘Censure’ was imposed upon the Charged Officer.  Accordingly, advice was conveyed to the Ministry on September 24, 2001.

10.4.3
In January, 2002 the Ministry again made a reference seeking reconsideration of the advice of the Commission disagreeing with the findings of the Commission stating that the act of misconduct on the part of Charged Officer should not be viewed leniently and impose only a minor penalty of ‘Censure’ mainly on the ground that the Charged Officer initially recorded a false note to misguide the competent authority that the Institution was a Hospital and his defence that the State Government had initially mixed-up the Institution with the Hospital of the same name was not convincing.  Also, even after his inspection visit, he appeared to have recorded a false note indicating that the Institution was providing in-patient treatment and that there was proposal to expand etc., also appeared to be with a view to mislead the authority to grant CDEC, the act being all the more serious being after the Ministry of Finance’s clarification of November, 1993.  It was also mentioned that the very purpose of inspection was to find out the full facts and his recording the existence of beds with reservation for poor patients while there was none, had defeated the purpose; that the action of the Charged Officer after he retained the proposal for nearly two months after D.G’s approval had been obtained, can only be viewed as action with malafide intention and that, in this background of serious personal lapse, the Charged Officer’s accepting hospitality by way of having his stay in Jodhpur arranged by the Institution, again appeared to be a serious violation of  Conduct Rules.  

10.4.4
The Commission on reconsideration of the case observed that the Commission while tendering its earlier advice had taken all the factors and grounds then highlighted by the Disciplinary Authority into account.  The Commission also noted that the Disciplinary Authority had not brought out any new fact or legal point or patent error leading to miscarriage of justice in this case, which might warrant reconsideration of the advice already tendered by the Commission.  As such, the Commission reiterated their advice to the Ministry on March 19, 2002.

10.4.5
In June, 2003 the Ministry passed orders in the name of the President imposing on the Charged Officer a cut of 10% in pension, otherwise admissible to him for a period of two years, in disagreement with the advice of the Commission.  

10.4.6
Since the order passed by the Government is not in accordance with the advice of the Commission, this has been treated as a case of non-acceptance of the Commission’s advice.

Disciplinary proceedings instituted against a Probationer of Indian Administrative Service  

10.5.1
Disciplinary proceedings were instituted against a probationer of Indian Administrative Service under Rule 8 of the AIS (D&A) Rules, 1969 on the charge that while undergoing District Training in Tamil Nadu as part of his probation period he entered the room of another lady IAS Probationer, when she was alone in the room and misbehaved with her.  In a departmental inquiry the Inquiry Officer held the charge as proved against him.

10.5.2
In July, 2002 the Ministry of Personnel, Public Grievances & Pensions, Department of Personnel & Training made a reference seeking advice of the Commission with a proposal to impose a suitable penalty on him.   The Commission after careful consideration of all the facts and circumstances of the case observed that the sequence of events that the MOS entered the room where the complainant was sitting alone, made an excuse to make her go to the bathroom, then held her from behind and dragged her inside the bathroom and thereafter shut the door of the bathroom shows that once the MOS had entered the room, his actions were calculated with the objective of getting the complainant into the bathroom and misbehaving with her.  His misbehaviour speaks itself of his intentions.   As regards delay in filing the complaint by her, the Commission observed that it cannot be treated adversely against her because normally a lady would not easily file such a complaint against a fellow probationer without giving it due thought and without consultation with others and that it was in view of the unrepentant behaviour of the MOS after the incident, she finally discussed the matter with her counselor and, on her advice, gave a complaint to the Course Coordinator.  As regards some mitigating factors brought out by the Inquiry Officer in favour of the MOS, the Commission observed that none of those were of any importance as to take away the gravity of the charge against the MOS.  The Commission also observed that the MOS is a member of the Indian Administrative Service and is expected to act and behave with great sense of responsibility and that the MOS had indulged in misbehaviour with his female batch mate during his probation period, which is an act unbecoming of a member of the Service.  In the light of the above findings, the Commission considered that the ends of justice would be met in this case if the penalty of ‘dismissal from service’ was imposed on the MOS.  Accordingly, advice of the Commission was communicated to the Ministry on January 8, 2003.

10.5.3
In June, 2003 a fresh reference was received from the Ministry seeking reconsideration of the advice of the Commission conveyed earlier disagreeing with the findings of the Commission that the actions on the part of the MOS were calculated.  It had been stated that according to the complainant’s statement, she did not remember as to whether he was already in the room, or they entered together or he followed her.  Further, on coming out of the bathroom she paced the room for sometime and all the while the MOS was seated on the cot; she beat him with the sandals just to show she was angry and then left the room, collected key to her room, returned and retrieved her baggage from the room where the incident occurred and left and that the MOS made no attempt to stop her.  In view of the above and also considering his young age, the Ministry requested the Commission to reconsider the advice of awarding the penalty of dismissal and to consider any penalty other than dismissal/removal from service.    The Commission reconsidered the case and observed that no new facts or material or points of law raised by the Ministry for reconsideration of advice.  Accordingly, advice of the Commission reiterating their earlier advice was communicated on July 29, 2003.

10.5.4
In June, 2004 the Ministry of Personnel, Public Grievances and Pensions, Department of Personnel and Training passed order in this case, imposing the penalty of reduction to one lower stage in the time scale of pay for a period not exceeding three years without cumulative effect, with further stipulation that no increments of pay would be earned during the period of penalty of 3 years, in disagreement with the advice of the Commission.  It has been stated that though the behaviour of the MOS belonging to the premier All India Service was contemptible justifying award of an exemplary punishment, looking at the mitigating factors like his age and the sequence of events, imposition of the major penalty of dismissal as advised by the Commission was not justified. 

10.5.5
Since the order passed by the Government is not in accordance with the advice of the Commission, this has been treated as a case of non-acceptance of the Commission’s advice.

Petition under Rule 31 of Railway Servants (D&A) Rules, 1968, filed by an officer belonging to Southern Railway against penalty of removal from service

10.6.1
Disciplinary proceedings, under Rule 9 of the Railway Servants (D&A) Rules, 1968 were instituted against an officer belonging to Southern Railway in October, 1984 on the charges (i)  that he prevented a TC of TC Squad from performing his legitimate duty of collection of actual freight of Rs.64/- for unbooked luggage charges from a lady passenger and got hold of the part amount of Rs.35/- received by the TC from the lady, shouting at the said TC authoritatively and (ii) that he after having got hold of the amount of Rs.35/-, paid by the lady passenger, from the TC of TC Squad issued EFT for Rs.10/- only and misappropriated the balance amount of Rs.25/- besides failing to collect the balance amount of Rs.29/- from the lady passenger against the actual freight charges and issuing an EFT for the total of Rs.64/-, which action on his part would have caused loss of revenue to the Administration if the TC of TC Squad had not followed the lady passenger on the orders of the Sr. CTTI/ Hd.Qrs., and collected the balance of Rs.54/- from the lady passenger.  The Inquiry Officer held Article I of the charge as not proved and Article II of the charge as proved against the Charged Officer.  The DRM/PGT imposed the penalty of Removal from Service on the Charged Officer w.e.f. June 18, 1985.  The Charged Officer challenged the removal order before CAT, Ernakulam.  The Tribunal quashed the penalty order holding that the DRM was not competent to remove the Charged Officer from service.  Railway Administration filed an S.L.P. before the Supreme Court against the Tribunal’s judgement which was decided in Railway’s favour.  Thereafter the Charged Officer filed and appeal on April 18, 1997 before CCM, Southern Railway which was rejected on the ground of being time barred.  His revision petition dated January 6, 1998 was also rejected by the GM, Southern Railway.  Aggrieved by the above, the CO submitted a petition dated June 18, 2001 to the President under Rule 31 of Railway Servant (D&A) Rules, 1968 praying for quashing of the penalty imposed on him.  On consideration of the case, the President observed that the penalty of removal from service imposed on him might be reduced to that of compulsory retirement from service on humanitarian grounds.  Accordingly, the case was referred to the Commission for advice in the matter.

10.6.2
The Commission on consideration of the case with reference to all the facts and circumstances of the case observed that when the Charged Officer issued an EFT for Rs.10/- only, against the demand of Rs.64/-, the Charged Officer should have informed about this either to the TC, who detected a lady passenger with the unbooked luggage or his batch in-charge, CTTI/TC Squad/ ED who was at CBE; that the CO had come by 73 Exp. to CBE alongwith Sr. CTTI and who was rostered to go by 904 could not have spent much time at TC booth and his statement that the CO was standing near the booth and issuing EFTs, when the ear-marked people to do the job available at the booth cannot be accepted; that his instructions to the TC to leave the case at his disposal and asking him to go back etc. are confirmed through his own statement; that the version of the lady passenger does not tally with the original statement of the Charged Officer, whom he considers as the most reliable evidence in his favour; that the TC failed to obtain signature of one independent witness; that it was not believable that the Charged Officer had taken over the case from the TC without taking over the money received by the TC when there was an argument between the passenger and the TC regarding the payment to be made and that there was reasonable evidence to conclude that the CO had taken over the case from the TC with all the money received by the TC with an ill motive and that, the circumstantial evidence point to the fact that there was some involvement of the Charged Officer in this unwholesome issue.  The Commission also observed that no new facts/ points or evidence has been brought out in the present petition, which affect the nature of the case and that there was no merit in the petition and the petition deserved to be rejected.  In the light of the above, advice of the Commission to reject the petition was communicated to the Ministry on February 21, 2003.

10.6.3
In May, 2003 the Ministry made a fresh reference seeking reconsideration of the advice of the Commission tendered on February 21, 2003 stating that, on consideration, the President had observed that the Commission might be requested to reconsider the proposal of reduction in the penalty of ‘removal from service’ to that of ‘compulsory retirement’ in view of the long service rendered by him and on humanitarian considerations, so that he could get pensionary benefits.  The Commission, on reconsideration of the case, observed that no new fact, material, evidence or point of law, had been brought out in the petition by the Charged Officer or by the Ministry of Railways which could affect the merits of the case and the penalty of removal from service already imposed on the Charged Officer and that there was no ground for re-considering the case and reduce the penalty from ‘removal from service’ to ‘compulsory retirement’.  Accordingly, advice of the Commission reiterating the earlier advice was communicated to the Ministry on August 28, 2003.

10.6.4
In May, 2004 the Ministry of Railways passed orders reducing the penalty of ‘removal from service’ imposed earlier on the Charged Officer to that of ‘Compulsory Retirement’ from service, in disagreement with the advice of the Commission. 

10.6.5
Since the order passed by the Government is not in accordance with the advice of the Commission, this has been treated as a case of non-acceptance of the Commission’s advice.

Disciplinary proceedings instituted against an officer belonging to General Central Service

10.7.1
Disciplinary proceedings were instituted against an officer belonging to General Central Service, under Rule 14 of the CCS (CCA) Rules, 1965 on the charge that he deserted his wife and started living with another lady in an adulterous relationship, and also had two children in this illicit relationship, thereby bringing disgrace to his service.  In a departmental inquiry, the Inquiry Officer held the charge as proved against the Charged Officer.

10.7.2
In July, 2002 the Ministry of Human Resource Development, Department of Secondary & Higher Education made a reference seeking advice of the Commission with a tentative decision to impose dismissal from service on him.   The Commission after careful consideration of all the facts and circumstances of the case observed that on the basis of documentary evidence and also by his own admission, the charge of having illicit relationship with another lady during subsistence of Charged Officer’s marriage was conclusively established.  It was also clear that by living in sin with another lady while his earlier marriage was subsisting, the Charged Officer was certainly guilty of moral turpitude and by his immoral conduct has brought disrepute to Government.  In the light of the above, and after taking into account all other aspects relevant to the case, the Commission considered that ends of justice would be met in this case if the penalty of ‘Compulsory Retirement’ is imposed upon the Charged Officer.  Accordingly, advice of the Commission was communicated to the Ministry on September 27, 2002.

10.7.3
In April, 2003 a fresh reference was received from the Ministry seeking reconsideration of the advice of the Commission conveyed earlier stating that the Hon’ble Minister was not in agreement with the stand of the Commission that the mere fact of the Charged Officer not being able to get a divorce from his first wife is a mitigating factor.  The charges, which were fully proved, involved moral turpitude and the Commission had also agreed as regards the proven guilt of the Charged Officer.  As for the mitigating factor, it has been stated that the Charged Officer cannot take advantage of his own wrong and the divorce petition filed by him before the Court of Law and that, from the overwhelming documentary evidence, it was evidently clear that the Charged Officer had led an immoral and unethical life.  The highly immoral conduct on the part of Charged Officer not only destroyed his reputation but that of the famous institution.  By his above acts, the Charged Officer has brought discredit to his service and to the Institute where he serves and where teachers and students, many of them women, come from all corners of the country. In view of the above, the HRM was of the opinion that the penalty of ‘dismissal’ was fully justified.  The Commission reconsidered the case and observed that no new facts or material or points of law on the basis of which the advice already tendered by the Commission might be reconsidered.  Accordingly, advice of the Commission reiterating their earlier advice was communicated on August 11, 2003.

10.7.4
In December, 2004 the Ministry of Human Resource Development, Department of Secondary and Higher Education passed an order in this case, imposing the penalty of reduction to one lower stage in the time scale of pay for a period of two years and stoppage of increments during the period with cumulative effect in disagreement with the advice of the Commission.  It has been stated that the matter was considered by the Disciplinary Authority but did not agree with the contention of the Commission that the penalty of ‘Compulsory Retirement’ be imposed on the Charged Officer and that the Disciplinary Authority was of the opinion that the penalty of ‘dismissal’ was fully justified and that they referred the case to the Department of Personnel & Training (DoP&T) for their advice.  The DoP&T approved disagreement with the advice of the Commission to impose the penalty of ‘Compulsory Retirement’ and advised the Ministry to impose the penalty of reduction to one lower stage in the time scale of pay for a period of two years and stoppage of increments during the period with cumulative effect.  The decision of the DoP&T was also in disagreement with the decision of the Disciplinary Authority to impose harsher penalty of ‘Dismissal from Service’.

10.7.5
Since the order passed by the Government is not in accordance with the advice of the Commission, this has been treated as a case of non-acceptance of the Commission’s advice.
Disciplinary proceedings instituted against an officer belonging to Central Secretariat Service

10.8.1
Advice of the Commission was sought in September, 2000 by the Ministry of Urban Development & Poverty Alleviation on the disciplinary proceedings instituted against an officer belonging to Central Secretariat Service on the charge that he failed to put up a file regarding appointment of a Government Counsel in an Arbitration case to his senior officer timely and also failed to inform Executive Engineer about the appointment, because of which the objections to the Arbitration award could not be filed in the Delhi High Court timely; as a result, an ex-parte decree was passed by the High Court in favour of the other party.   On consideration of all the facts and circumstances of the charge, the Commission observed that those guilty in the costly mess-up in decreasing order were the Government Counsel, the Executive Engineer, the FO, the Charged Officer and the dealing Assistant; that, the Government Counsel and the Executive Engineer did not discharge their role, duty and responsibility in the manner expected of them; that it is not understandable as to what prevented the CE and the FO in communicating the information regarding appointment of Government Counsel to the Executive Engineer whose office was in the same premises; that the only aspect, the Charged Officer has been alleged to be guilty of, was that he failed in his duty to direct and instruct the substitute dealing hand suitably.  The Commission also observed that the department has surprisingly dropped the charges against the Executive Engineer and no caution memo could be served to the dealing Assistant because he had retired.  In the light of the above and taking into account all other aspects relevant to the case, the Commission observed that the charge against the Charged Officer was both a frivolity and effrontery to shield the guilty.  The Commission, therefore, concluded that the ends of justice would be met in this case if the proceedings against the Charged Officer were dropped and he was exonerated of the charges leveled against him.  Accordingly advice was conveyed to the Ministry on March 15, 2001.

10.8.2
In June, 2001 the Ministry again made a reference seeking reconsideration of the advice of the Commission disagreeing with the findings of the Commission stating that the charge of negligence clearly got established against the Charged Officer, and the negligence led to the loss of Rs.5,82,296/-. The Commission, on reconsideration of the case observed that the Ministry had produced no new facts, which can change the merits of the case drastically.  The Commission, therefore, reiterated their advice to the Ministry on September 14, 2001.

10.8.3
In January, 2002 the Ministry passed orders in the name of the President imposing on the Charged Officer a penalty of ‘Censure’, in disagreement with the advice of the Commission.

10.8.4
Since the order passed by the Government against the officer was not in accordance with the advice of the Commission, this has been treated as a case of non-acceptance of the Commission’s advice.

Disciplinary proceedings instituted against an officer belonging to Central Engineering Service

10.9.1
Disciplinary proceedings were instituted under Rule 14 of the CCS (CC&A) Rules, 1965 against an officer belonging to Central Engineering Service by the Ministry of Urban Development on the charge that he inflated the justified cost of the works by enhancing the market rates of materials and labour adopted by Executive Engineer and certified to be personally verified by Executive Engineer & his ASW and that he did not review the inflated cost when the letters conveying the acceptance of tenders were returned to him by the Executive Engineer for reconsideration thereby resulting in the award of works at a loss of Rs.2,37,258/- to the Government.  The Inquiry Officer held the charge as proved against the Charged Officer.  In March, 2000 the Ministry made a reference seeking advice of the Commission alongwith a tentative decision to impose a major penalty on him. 

10.9.2
The Commission after careful consideration of the case with reference to all aspects relevant to the case observed that the difference in the basic rates did not make any difference in the total justification cost and the amount of difference was due to sales tax and discount.  The Commission further observed that the rates accepted by the Executive Engineer were reduced to the extent of the discount offered and thereby the total cost was also accordingly reduced.  Since, in respect of the rate approved by the Charged Officer, 10% sales tax had been added resulting in higher cost of the work and that in respect of raising the cost of labour, there was only one item.  The Commission also observed that the Executive Engineer should have verified the aspect of sales tax in his justification arrived at by him.  In view of the aforesaid facts, the Commission was of the view that the Government did not suffer any loss as alleged; that the charge against the Charged Officer was not established in any manner and that the only omission that the Charged Officer seemed to have committed was that whenever one differs with his junior or senior, one should record his detailed reasons for the same and in the instant case the Charged Officer did not follow this principle.  Therefore, the Commission considered that the ends of justice would be met if the proceedings against him were dropped and he be exonerated of the charge.   Accordingly, advice of the Commission was communicated to the Ministry on January 30, 2001. 

10.9.3
In April, 2001 the Ministry again made a reference to the Commission seeking reconsideration of the advice of the Commission communicated to the Ministry earlier on the plea that they felt that the Charged Officer caused loss to the Government by accepting high rates.  The Commission considered the case again and observed as follows:

i) As far as the issue of sales tax was concerned, there was nothing wrong in adding the sales tax because it was not included in the quoted price in the price list.

ii) As far as the cash discount of 5% was concerned, it was evident that the same was conditional, subject to the condition that the payment was to be released either in advance or immediately on receipt of goods etc.  In the Government scheme of things, there was no system of advance payment prevalent and therefore that discount could not have been availed.

iii) As far as the question of trade discount was concerned, no codal provisions were seen to have been laid down relating to the same in CPWD Manuals.  The Commission further observed that the fact that 6% discount was being offered could not be set aside without any plausible reason.  The rules do not prohibit availing any discount offered by the suppliers of the material.  Moreover, the Executive Engineer who was a Field Officer, and senior enough to consider the issues of sales tax and discounts, would have recommended the acceptance of discounts had there been no probability of passing it to the department.

iv) It could not be concluded that the rates adopted by the Charged Officer were in fact the accurate prevailing market rates at that point of time.  The Charged Officer should have, in such a doubtful situation, sought clarifications from the Executive Engineer who had certified that his justification was based on the lowest market rates – instead of correcting the rates himself and completely ignoring the recommendations of the Executive Engineer without recording reasons for the same.

v) It was incumbent on his part to have recorded his detailed reasons and justifications thereto for taking a position other than what has been recommended by the Executive Engineer.  Failing to do so was a lapse on the part of the S.E.   Although there were no written guidelines in respect of trade discount, it appeared to be logical that the Charged Officer ought not to have brushed aside this discount while deciding on the final pricing of the rates.  At least the Charged Officer ought to have given his reasons at that point of time as to why he was not taking into account trade discount.

10.9.4
In view of the above the Commission concluded that the charges against the Charged Officer appeared to be proved to the extent discussed above and considered that ends of justice would be met in this case if a penalty of ‘Censure’ was imposed against the Charged Officer.  Accordingly, reconsidered advice of the Commission was communicated to the Ministry on September 14, 2001.

10.9.5
In   December, 2003, the Ministry passed order imposing the penalty of reduction of pay by one stage for a period of two years without cumulative effect and recovery of loss of Rs.2,37,258/- caused to the Government from his pay, in disagreement with the advice of the Commission.  

10.9.6
Since the order passed by the Government is not in accordance with the advice of the Commission, this has been treated as a case of non-acceptance of the Commission’s advice.

Disciplinary proceedings instituted against two officers of General Central Service

 10.10.1
Advice of the Commission was sought in August, 1996 by the Ministry of Information and Broadcasting on the disciplinary proceedings against two officers belonging to General Civil Service on the charges of irregularities committed in the construction of staff quarters in Jamshedpur with a proposal to impose penalty of reduction by one stage in the time scale of pay for one year with further direction that the charged officials would not earn increment during the currency of penalty with the stipulation that the stage of reduction would not have the effect of postponing the further increments of the pay.  The Commission after careful consideration of all the facts and circumstances relevant to the case found that the charges established against the officers were mostly in respect of not observing procedural formalities and nowhere any loss to the Department could be established nor there was any misappropriation, overpayment or malafides alleged.  And also that incidentally, the findings of the Disciplinary Authority disagreeing with the Inquiry Officer had not been communicated under his own signature.  The procedure for execution of work being followed by the Civil Construction Wing of the AIR is same as provided in the CPWD Manual which permits splitting up of the works for award to different agencies; taking up of work in anticipation of revised sanction, subject to certain conditions etc.  The Commission, therefore, was of the opinion that the ends of justice would be met in case minor penalty of ‘Censure’ is imposed upon one of the Charged Officers and a minor penalty of withholding of increment for a period of one year without cumulative effect is imposed upon the other two Charged Officers.  Accordingly, advice of the Commission was communicated to the Ministry on January 6, 1997.

10.10.2
In October, 1997 the Ministry made a fresh reference seeking reconsideration of the advice of the Commission in respect of two Charged Officers out of three Charged Officers since the Charged Officers against whom the Commission had advised to impose the penalty of ‘Censure’ had expired subsequent to the issue of the advice of the Commission.  While making the second reference, the Ministry stated that the Commission had relied mostly on oral evidence led during the course of inquiry and that was at variance with the documentary evidence.  The deponents were themselves Charged Officers and had vested interest in protecting one another and as such their oral evidence could be misleading and also that, they did not have strong reasons to prefer the oral evidence to the documentary evidence.  They, therefore, opined that imposition of minor penalties on the officers appeared to be less and requested the Commission to reconsider the advice.   The Commission, on reconsideration, observed that the Commission decide the quantum of penalty keeping in view entirety of the matter and not parts of the charges in isolation.  The Commission equally took into consideration the nature of the guilt as well as quantum of the guilt proved on the basis of all oral/documentary evidence adduced before them, while arriving at the gravity of the offence committed.  It was also observed that there was no new fact or point of law brought out by the Ministry warranting reconsideration of the Commission’s advice already tendered.  In view of this the Commission decided to reiterate the earlier advice.  Accordingly, reconsidered advice was communicated to the Ministry on February 2, 1998.

10.10.3
In November, 1999 the Government passed orders imposing the penalty of reduction in pay by one stage in the time scale of pay for a period of one year with cumulative effect on both the Charged Officers, in disagreement with the advice of the Commission.

10.10.4
Since the orders passed by the Government against both the officers were not in accordance with the advice of the Commission, these have been treated as cases of non-acceptance of the Commission’s advice.

Disciplinary proceedings instituted against an officer belonging to Indian Administrative Service (AGMU: 76)

10.11.1
Disciplinary proceedings were instituted against an officer belonging to Indian Administrative Service under Rule 8 of the AIS (D&A) Rules, 1969 by the Ministry of Home Affairs, on the charges (i) that while she was functioning as Registrar of Co-operative Societies, Government of Arunachal Pradesh, she was instrumental in favouring a candidate with an appointment as Secretary to MD of a Co-Operative Society; (ii) that she opened a Bank Account in the name of a Video Parlor suppressing the fact that the licencee of the Video Parlor was her minor stepson and operated the account and engaged herself in the said business; (iii) that she stood guarantor in a loan of Rs.1,64,000/- in the name of her minor step son being sanctioned and disbursed by A.P. State Co-Operative Bank; (iv) that she stood guarantor for D.D. facilities to the tune of Rs.15,000/- sanctioned by A.P. State Co-Operative Apex Bank in favour of her minor step son; (v) that she was instrumental in getting a motor cycle being sold by APCM SF Ltd. in favour of her minor step son and (vi) that she availed of a loan from APCM&CF Ltd., by abusing her official position to facilitate her husband in purchasing a car.  In a departmental inquiry the Inquiry Officer held all the charges as proved against MOS.

10.11.2
In December, 1999 the Ministry of Home Affairs made a reference seeking advice of the Commission with a proposal to impose a suitable penalty on her.   The Commission after careful consideration of all the facts and circumstances of the case observed as follows:

i) As regards the Article-I of charge, the Commission observed that she had suggested for the appointment of Secretary to MD in the meeting on August 25, 1984 without suggesting a method of recruitment and without following procedure and she had maintained silence and agreed to the proposal even though some members suggested an alternative and that the silence on the part of the MOS clearly led to the conclusion that she had been a consenting party to the exclusive appointment.

ii) As regards Article II of the Charge, the Commission observed that there was sufficient evidence to prove that she was beneficiary of the income of the Video Parlor as the Bank Account had carried transactions with MOS’s personal account.  However, the Commission held the charge that the information that MOS’s step son was minor at the time of opening of the Bank Account was not suppressed and she had declared his date of birth at the time of opening of the account. 

iii) As regards Articles III and IV of the charge, the Commission observed that the MOS’s step son was not eligible for loan being a minor still she stood as guarantor to him and that, loan was sanctioned in this case without any hitch made it evident that rules were not followed.  If the rules were followed, then MOS’s minor son would not have availed the loan and OD facility.  The Commission concluded that the charges were proved. 

iv) As regards Article V of the charge, the Commission observed that the MOS had issued cheque for Rs.41,296.70 for the purchase of two motor cycles and the demand draft in respect of this amount was also signed by her.  They also observed that Shri Megeji who was residing with MOS in her house accompanied the Manager of the Federation to take the delivery of two motor cycles.  After bringing the vehicles to Naharlogum, one was taken over by the MOS and subsequently this was shown to have been delivered to Video Parlour through the Apex Bank.  The Commission found that a receipt dated September 18, 1995 for amount of Rs.20,742/- was issued by the Federation to the Apex Bank.  In view of the above, the Commission concluded that finance of the Federation was used for the purchase of additional motor cycle, which was subsequently delivered to Video Parlour by misusing the official position.  It was also observed that she took possession of one motor cycle even before the sale of the same and she had in addition stood guarantor for the loan. 

v) As regards Article VI of the charge, the Commission observed that giving loan to non member of the society was in deviation from extant rules and that, the MOS might have been instrumental in unquestioned grant of loan including those to her minor step son.  This was blatant misuse of official position for deriving personal pecuniary gain.

10.11.3
The Commission was also of the opinion that members of the three All India Services should be judged by rigorous standards as they work in very close co-operation of the common people and under very close supervision of elected representatives of the common people.  They also observed that lack of integrity of officers in the All India Services shakes confidence of the people at large in the credentials of the administration.  The Commission concluded that it was proved beyond a reasonable doubt that the MOS had misused her official position and exhibited lack of integrity and devotion to duty, which is tantamount to committing grave misconduct.  

10.11.4
In the light of the above observations and after taking into account all other aspects relevant to the case, the Commission considered that the ends of justice would be met in this case, if the penalty of ‘dismissal’ from service was imposed on the MOS.  Accordingly, advice of the Commission was communicated to the Ministry on August 17, 2000.

10.11.5
In March, 2002 a fresh reference was received from the Ministry of Home Affairs seeking reconsideration of the advice of the Commission conveyed earlier.  It had been stated then that although the MOS by her acts of omissions & commissions had acted in a manner unbecoming of a member of the All India Services and thereby failed to maintain absolute integrity, there were mitigating circumstances in the case so that there was no evidence to believe that she enriched herself at the expense of the public exchequer.  Besides, it was also not the case that the loans secured by her in violation of the rules were not repaid with due interest.  The Disciplinary Authority was, therefore, of the tentative view that the imposition of the penalty of dismissal or removal will be too harsh a punishment, in the light of the mitigating circumstances and that ends of justice would be met if a major penalty other than the penalty of ‘dismissal’ or ‘removal from service’ was imposed on her.  The Commission, on reconsideration of the case observed that the circumstances brought forward by the Ministry were not mitigating circumstances but new charges which were not included in the original charge memo and therefore, irrelevant to this case.  The Commission noted that the Disciplinary Authority had not been able to come with any new fact, legal point or patent error leading to miscarriage of justice in this case, which might warrant reconsideration of the advice already tendered by the Commission.  In view of the above, reconsidered advice of the Commission was communicated to the Ministry on June 12, 2002 reiterating their earlier advice to impose the penalty of ‘dismissal’ from service on the MOS. 

10.11.6 In February, 2003 a reference was received from the Department of Personnel and Training seeking reconsideration of the advice of the Commission stating that although there was no doubt that the Charged Officer had failed to maintain absolute integrity on her part and did not prevent taking improper decisions by the bank, being Administrative Controller of the Bank as Registrar of Cooperative Societies, the charges found proved against the MOS were not that grave so as to warrant imposing the penalty of dismissal from service on her and they felt that in the light of the consideration of the facts and circumstances, the penalty of dismissal from service appeared to be excessive and harsh and that, they were of the view that the ends of justice would be met if the Charged Officer was punished by imposing the penalty of ‘compulsory retirement’ from service.  The Commission again reconsidered the case and communicated the reconsidered advice of the Commission on March 21, 2003 reiterating the earlier advice to impose the penalty of ‘dismissal’ from service.

10.11.7
On January 13, 2004 the Ministry of Personnel, Public Grievances and Pensions, Department of Personnel and Training passed an order in this case, imposing the penalty of ‘compulsory retirement’ on the MOS, in disagreement with the advice of the Commission. 

10.11.8
Since the order passed by the Government is not in accordance with the advice of the Commission, this has been treated as a case of non-acceptance of the Commission’s advice.

Recruitment to the post of one Assistant Director (Staff Training) in CIRTES, Pusa under Directorate General of Employment & Training, Ministry of Labour

10.12.1
The Commission had recommended a candidate on the basis of selection through interview, for the post of Assistant Director (Staff Training) in the pay scale of Rs.10,000-15,200/- in CIRTES, Pusa under the Directorate General of Employment & Training, Ministry of  Labour, vide letter dated March 12, 2003. The Ministry then informed, vide their letter dated February 19, 2004 that the post had come under the purview of economy ban as the same had remained vacant for more than one year. The matter for revival of the post was reportedly taken up by the Ministry of Labour with the Ministry of Finance thrice.   Ministry of Finance had finally agreed to the proposal for revival of the post of Assistant Director (Staff Training) subject to the condition that the post of Senior Research Officer, which is presently being occupied by the selected candidate, is surrendered in lieu of the post of Assistant Director (Staff Training). The Ministry of Labour then decided not to surrender the post of Senior Research Officer and therefore, the post of Assistant Director could not be revived.

10.12.2
The Ministry vide their letter dated December 17, 2004 have informed that they are unable to accept the recommendation of the Commission due to non revival of the post of Assistant Director (Staff Training) in CIRTES, Pusa. The Ministry have further informed that approval of the Hon’ble Minister for Labour & Employment has been obtained for non-acceptance of the Commission’s recommendations. 

10.12.3
Since the Ministry has not issued the offer of appointment to the selected candidate, the Commission have decided to treat this case as a case of non-acceptance of the Commission’s advice.

Special Achievements

11.1.1
Reduction in the time for advertising the posts:  It was observed that there was a lot of correspondence with Ministries/ Departments seeking clarifications, which often resulted in avoidable delay in processing the recruitment cases.  Instead of entering into correspondence, the Representatives of concerned Ministries/ Departments were called for resolving the matter through discussion across the table to save time.

11.1.2
Conduct of APFC Recruitment Test:  The Commission successfully conducted the recruitment test for 70 posts of Assistant Provident Fund Commissioner, Ministry of Labour, in December, 2004 handling about 2.22 lakh applications. 

11.1.3
Review of role of Ministry’s Representative in Interview: The role of Ministry’s Representative in interview has been revised so that he/ she is only to apprise/ brief the Interview Board  about the requirements of the post, service conditions, career prospects, possible places of postings etc. and other related information as may be sought by the candidates. Henceforth he will not be present during the proceedings of the Interview.  

11.1.4
Procedure to be followed by the Interview Boards: The existing laid down instructions on the procedure to be followed by the Interview Boards were revised, incorporating all latest decisions and made more comprehensive.

11.1.5
Standard Proforma for Counter Affidavit:  In order to bring uniformity while preparing counter affidavits/ replies in court cases, standard proformae for different categories of cases were devised.

11.1.6
Additional  Information made available on the UPSC website: Additional information/ advise relating to the holding of Recruitment Test and Annual Recruitment Test Calendar were made available on the Commission’s  website as well as through the Press Note in the leading Newspapers for the benefit of candidates.
11.1.7
Shuffling of applications: The Commission introduced shuffling of applications in order to avoid allotment of consecutive roll numbers to the applications forms received in serial order. 

Penalties imposed on candidates for misrepresentation and other malpractice

11.2
While majority of the Candidates acted in a disciplined manner, 52 cases and one case came to notice of the Commission under examinations and direct recruitment by interview respectively wherein the candidates suppressed information or furnished false information, used unfair means etc. The Commission took serious note of such cases and after due process, imposed penalties that ranged from cancellation of candidature of candidates for a particular examination/ selection as well as debarring them from 1 year to varying periods up to 10 years from the Commission’s examinations/ selections. 
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	Miscellaneous




Progress in use of Hindi in the Office of the Commission

11.3.1
In order to ensure compliance of Official Language policy of the Central Government and to achieve the targets fixed in the Annual Programme of the implementation of Official Language, adequate arrangements have been made in the Commission.  For this purpose a full-fledged Hindi Branch has been set up in the Commission. 

11.3.2
More than 80% staff working in the Commission's Office have acquired working knowledge in Hindi and this Office has already been notified in the Gazette of India under Rule 10(4) of the Official Language Rules, 1976. Twelve Sections of the Commission have been specified to do their routine work in Hindi under Rule 8(4) of the Official Language Rules, 1976. 

11.3.3
An Official Language Implementation Committee has been constituted under the chairmanship of the Secretary to the Commission and its quarterly meetings are held regularly to review the progress made in the use of Hindi in the official work of the Commission. 

11.3.4
The following incentive schemes are in operation to promote the progressive use of Hindi:

(i)
Incentive scheme for the officers/ employees doing original noting/ drafting in Hindi in the official work. 

(ii)
Incentive scheme for officers for giving dictation in Hindi; and

(iii)
Incentive scheme for conferring ‘Rajbhasha Award’ to the Section in the Office of Commission doing their maximum work in Hindi.

11.3.5
All advertisements issued by the Commission for the posts and Services under Central Government were prepared and published both in Hindi and English simultaneously in leading Newspapers of the country including ‘Rozgar Samachar’. Information for candidates for all posts and services were also issued bilingually.  

11.3.6
Annual Report of the Commission and 'News letter' of Public Service Commission were prepared and printed/published in Hindi alongwith English version simultaneously as per schedule.

11.3.7
Non-Hindi knowing officers/employees of the Commission were nominated for Hindi Training under the Hindi Teaching scheme. During the year under review, two, four and three officials passed Prabodh, Praveen and Pragya examination respectively under Hindi Teaching Scheme.  Out of them eight received cash award. Further, 17 Assistants/ LDCs have passed the Hindi Typing test and 7 officials passed Hindi Stenography test.  Out of them, 13 received cash award during the year under review. 

11.3.8
Three Hindi workshops were organised for the employees of the Commission to encourage them to do their day to day official work in Hindi. Progress made in the use of Hindi in official work was also reviewed regularly at the monthly O&M meetings of various branches of the Commission. 

11.3.9
Meetings of Official Language Implementation Committee were held regularly under the chairmanship of the Secretary of the Commission.
11.3.10
The meeting of Evaluation Committee was held on August 26, 2004 under the chairmanship of Secretary of the Commission, in which awards were decided for the officers/ employees and sections who do maximum official work in Hindi in the various existing incentive schemes in the Commission.

11.3.11
‘Hindi Fortnight/ Divas’ was celebrated in the Commission's office from September 1-14, 2004. During this period, various competitions relating to Hindi were organized.  On the occasion of 'Hindi Divas' on September 14, 2004, the main function was held in a magnificent way under the chairmanship of Hon'ble Chairman and prizes/ certificates were given to 45 winners who had participated in various competitions held during the fortnight. 

11.3.12
Besides these, the task of making computers bilingual by installing Hindi Software has also been undertaken. Further, to enhance use of Hindi noting and drafting, file covers were printed with difficult words and their Hindi translation. Regular inspections were conducted by officers of Hindi Branch and they were appraised of the Official Language policy and rules, and on the spot remedial measures were suggested. 

U.P.S.C. (Exemption from Consultation) Regulations, 1958

11.4
During the year 2004-05, the Commission considered 9 proposals received from the Government for exemption from its purview. In 8 cases, the Commission did not agree to the proposals. In one case the Commission returned the proposal with some suggestions in the matter. List of all the posts/ services exempted from the purview of the Union Public Service Commission till date is given in Appendix-XXXIX.

Visits by delegations

11.5.1
Four Chairmen and three Members from five State Public Service Commissions visited the Commission on various occasions during the year and held discussions on a number of cases of mutual interest.

11.5.2
Delegations from Myanmar, South Africa, Bhutan and Bangladesh visited the Commission during the year and held discussion on various issues.

Seniority and service matters

11.6
The Commission tendered advice in six cases relating to Seniority matters and in 10 cases relating to miscellaneous service matters.

National Conference of Chairmen of State Public Service Commissions (India)

11.7
National Conference of Chairmen of State Public Service Commissions (India) was held on July 22-23, 2004 at India International Centre, New Delhi which was attended by Chairmen of 25 State Public Service Commissions.  In this conference, matters of mutual interest were discussed.
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